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CHAPTER 970
CRIMINAL PROCEDURE — PRELIMINARY PROCEEDINGS

970.01 Initial appearance before a judge. 970.035 Preliminaryexamination; juvenile younger than 15 years old.
970.02 Duty of a judge at the initial appearance. 970.04 Second examination.
970.03 Preliminary examination. 970.05 Testimonyat preliminary examination; payment for transcript of testi
970.032 Preliminaryexamination; juvenile under original adult court jurisdiction. mony.
Cross-reference: See definitions in 967.02 (3) Uponrequest of a defendant chad with a misdemeanor

thejudge shall immediately set a date for the trial.

4) A defendant chged with a felony may waive preliminary
minationand upon the waivethe judge shalbind the defend
over for trial.

(5) If the defendant does not waive preliminary examination,

970.01 Initial appearance before a judge. (1) Any per
sonwho is arrested shall be taken within a reasonable time befg
ajudge inthe county in which the fense was alleged to have beer]
committed. The initial appearance may lenducted on the
recordby telephone or live audiovisual means undé63.08 |If ) X A S ;
the initial appearance is conductby telephone or live audiovi theijudge shall forthwith set the action faipreliminary examina
sual means, the person may waive physical appearataiger 10N under s970.03 o

of physical appearance shail be placed on the record ifitia¢ (6) In all cases in which the defendant is entitled to legal vepre
appearance and doeet waive other grounds for challenging th&entatiorunder theconstitution or laws of the United States or this
court'spersonal jurisdiction. If the person does not waive physitate the judge or magistrate shall inform the defendant of his or
cal appearance, conducting tinitial appearance by telephone otherright to counsel and, if the defendatdims or appears to be
live audiovisual means under 867.08 does not waiveany indigent,shall refer the person to the authority for indigency eleter
groundsthat theperson has for challenging the cosipfersonal Minationsspecified under €77.07 (1)

jurisdiction. (7) If the ofense chaged is one specified under165.83 (2)
(2) Whena person is arrested without a warrant and brougi®), the judge shaldetermine if the defendastfingerprints,

beforea judge, a complaint shall be filed forthwith. photographsand other identifying data have be#en and, if
History: Sup. Ct. Orderl41 Ws. 2d xiii (1987);1987 a. 4031995 a. 27 not, the judge shall direct that this information be obtained.

Judicial Council Note, 1988:Sub. (1) is amended to authorize the arrested personHistory: 1973 c. 451975 c. 391977 c. 29449 1979 c. 3561981c. 144 1987
to waive physical appearance and request thahiti@ appearance be conducted ona. 151; 1993 a. 12, 486.
the record by telephone or live audio-visual means. [Re Orféetie¢ Jan. 1, 1988]

The interval between an arrest and an initial appearance is never unreason . ; ; .
whenthe arrested suspect is already in the lawful p%\’;sical custody of the state. 593:@03 ,Pre“m'nary_ examination. (l) A prellmlnary
v. Harris, 174 Wis. 2d 367497 N.W2d 742(Ct. App. 1993). examinationis a hearing before a court for the purpose of deter
. The ;ule that ziuldicial determinla}tion.o‘ftvlf)ro_ba?le_I cause mustI bglgw\de within 4ining if there is probable cause to believe a felony has been com

oursof a warrantless arrest applies tés@énsin; failure to com id not require mj imi inati
suppression of evidence not og't)ained because of the delay vehyen probablg caugp%tred.by th.e def.endant'. A prellm_lnary ex.ammatmay be held
arrestwas present. Statekoch,175 Ws. 2d 684499 N.W2d 153(1993). In conjunction Wlth a bail revocation hea“ng undé?GQ.OS (%)

Failureto conduct a probable cause hearing within 48 hours of arrest ijuist a (D), but separate findings shall be madeh®yjudge relating to the

dictionaldefect and not grounds for dismissal with prejudice or voiding of aSUb?]Sreliminaryexamination and to the bail revocation
guent conviction unless the delagrejudiced the defendastright to present a :

defenseState vGolden 185 Ws. 2d 763519 N.W2d 659(Ct. App. 1994). (2) Thepreliminary examination shall be commenced within

g /t% person takeré int_to custlocti_y ona probatior:j hold \{Vhilg an inveftig%tiontis rgadQ(o days after the initial appearance of the defendant if the defend
etermingar a probation violation nas occurred IS not under arrest and not subjec thi r

therequirement of a probable cause hearing within 48 howaswairrantless arrest. hﬁt has been released from CUStOdy. or W.Ithm 10 dalye defend .

Statev. Martinez,198 Ws. 2d 222542 N.W2d 215(Ct. App. 1995)94-3006 ant is in custody and bail has been fixed in excess of $500. ©n stip

A determinatiorof probable cause made within 48 hours of a warrantless arretiation of the parties or omotion and for cause, the court may
generallymeets the promptness requirement; if a hearing is held more thaw#8 aytendsuch time
following anarrest the burden shifts to the government to demonstrate ' ) . L.
or extraordinary circumstances. County of RiversidileLaughlin, 500 U.S .44, (3) A plea shall not be accepted in any casefiith a prelimi

114L. Ed. 2d 491991). nary examination isequired until the defendant has been bound
. i over following preliminary examination or waiver thereof.
970.02 Duty of ajudge at the initial appearance. (1) At . .
theinitial appearance the judge shall inform the defendant: 9 4é4())2(ag 4g tggsdg;eg%%ngzsag%ugre%i)g&% utr%%ercgﬁglznzqu
(a) Of the chage against the defendant and shall furnish thg, ¢ gefrom the hearing all persons who are ndicefs of the
defendanwith a copy of the complaint which shall contain the, 1t members of the complainasitor defendars’ families or
possiblepenalties for the é#nses set forth thereirin the case of ersconsidered by the court to be supportif¢he complainant
afelony, the judge shall also inform the defendafithe penalties o jefendant, the service representative, as define@@5/3 (1)
for the felony with which the defendant is afed. ~(c), or other persons required to attend, if the court finds that the
(b) Of his or her right to counsel and, in any case required Bateor the defendant has establishecoapelling interest that
the U.S. or Wsconsin constitutionthat an attorney will be would likely be prejudiced if the persons were not excluded. The
appomtedo represent hiror her if he or she is flnanC|aIIy Unab'ecourt may considels a Compe”ing interest, among others, the
to employ counsel. needto protect a complainant from undue embarrassment and
(c) That the defendant is entitled to a preliminary examinati@motionaltrauma.
if chaged with a felony in any complaint, including a complaint (b) In making its order under this subsection, the court shall set
issued under £68.26 or whenthe defendant has been returnebrth specific findings stifcient to support the closure ordein
to this state for prosecution througktradition proceedings undermakingthese findings, the court shall consijderd give substan
ch.976, or any indictment, unless waived in writing or in opefial weight to, the desires, if angf the complainant. Additional
court, or unless the defendant is a corporation or limited liabilitigctors that the court may consider in making these findings

company. include,but are not limited to, the complainanéige, psychologi
(2) Thejudge shall admit the defendant to bail in accordancal maturity and understanding; the nature ofdhime; and the
with ch.969. desiresof the complainang’ family.
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(c) Thecourt shall make its closure order under this subsectineednot be called as a witness and, under the circumstances speci
no broader thans necessary to protect the compelling interesied in 5.908.08 (5) (b)may not be compelled to undercross—
underpar (a) andshall consider any reasonable alternatives to fidkamination.
closureof the entire hearing. History: 1975 c. 1841977 c. 4491979 c. 12,332 1985 a. 267Sup. Ct. Order

. S 141Wis. 2d xiil (1987):1987 a. 333.64; 1987 a. 4035up. Ct. Order158 Ws. 2d
(5) All witnesses shall be sworn atietir testimony reported yyii (1990),1991 a. 19276, 1993 a. 2798, 227, 486, 1995 &, 4561997 a. 2521999

by a phonographic reporteiThe defendant magross—examine a.111; 2001 a. 1032003 a. 36 _

witnessesagainst the defendant, and may call witnesses on thé“d'c'g' COU”Ct" Note, 1990 [Re amendment of (1t3)] Theé'g‘.ﬂconffogﬁb‘?lf‘;, .
’ H accusersioes not apply to the preliminary examination, ana since creaipility IS nof

defendant's own behalf who then are subject to Crosszissue, demeanor evidence is of less significanceattigial. For these reasons,

examination. a party should nobe permitted to prevent the admission of telephone testimony

. P - . althoughthe proponent of such evidence should bear the burden of showing good
(6) During the preliminary examinationthe court may caiodor its admission. [Re Orderfel-1-91] 99

excludewitnesses until they are called to te_st'rf}ay directhat While hearsay relied upon in suppofta criminal complaint requires some basis
personsvho are expected to be called as witnesses be kept sdparediting its reliabilitywhether the informants are named or not, that requirement

rateuntil called and may prevent them from communicating wu@j?;;fﬁeg;fc.“l{i-ﬂ,ﬁirs?g zilssgﬁ%dNusx?zndofff(erg%))n ofthe informants. State ex rel.

oneanother until they have been examined. Thereis no obligation on a magistrate to conduct an investigation to verify the con
(7) If the court finds probable cause to believe that a felony H@lﬁst?f a Cg"}'na'tﬁomplal“g- tTh;’ﬂ 'Shthe d“%’ %flthe Stateﬂ?"daﬂs to put SL“I' tal
: B cientfacts before the magistrate to show probable cause, the complaint must fail even
beencommitted by the defendant, it shall bihet defendant over thoughclues and leads that could provide that information are revealed in the com

for trial. plaint. State ex rel. Cullen Ceci,45 Ws. 2d 432173 N.W2d 175(1970).

(8) If the courtfinds that it is probable that onIy a misde. At the preliminary hearing, a defendant is entitled to cross-examine witnesses who
. . identified him at the hearing and who also identified him at a lineup, because if the
meanor_has been committed b_y the defendarﬁ_hall amend the jineup was unfajrthe identification evidence might be suppressed. Hayete,
complaintto conform to the evidence. The action shall then pré6 Ws. 2d 93175 N.w2d 625(1970).

ceedas though it had originated as a misdemeanor action. A ruling on admissibility of evidence at a preliminary hearing is not res adjudicata
i . atthe trial. Meunier vState46 Wis. 2d 271174 N.W2d 277(1970).
(9) If the court does not find probable cause to believe that & was not error for the magistrate and trial court to fail to sequester witnesses with

crime has been committed by the defendant, it shall order the motion by the defendant, especially in the absence of a showjgjatlice.
defendantjischaged forthwith. Abrahamv. State47 Wis. 2d 44 176 N.W2d 349(1970).

. . . A bind over was not invalid because the judted that it was “for the purpose
(10) In multiple count complaints, the court shall order dissf accepting a plea.” Dolan State 48 Ws. 2d 696180 N.W2d 623(1970).

missedany count for which it finds there is no probable cause. The defendant is not entitled to call witnesses for pretrial discovery or to shake the
facts anS'ng out Of any count ordered dlsm|ssed sha” not be %g;ab)lllty of the states witness. State Knudson51 Ws. 2d 270187 N.W2d 321
baSISfor acount in any 'nformatl.on f”ed pursuant to @Al See A defendant who has been indicted by a grand jury iemitledto a preliminary
tion 970.04shall apply to any dismissed count. examination. State ex rel. \&ich v Waukesha County Circuit CouR2 Wis. 2d 227

(11) The court may admit a statement which is hearsay an u;:rig ?)rlt;%?rgr)y examination is not timetgld, personal jurisdiction is lost
which is not excluded fro_m the hearsay rule undeP68.02to butwhen the defendant on arraignment enters a p’Iea, the defevesieds. Arm
908.045to prove ownership of property or lack of consent to entsyrongv. State55 Ws. 2d 282198 N.W2d 357(1972).
to or possession or destruction of property or to prove any elememgfensecounsel should be allowed to cross-examine astaitiess to determine

the plausabilityof the witness, but not to attack the witneggneral trustworthiness.
unders.943.201 (2)or 943.203 (2) Wilson v. State59 Wis. 2d 269208 N.W2d 134(1973).
(12) (@) In this subsection: The purpose of &earing under sub. (1) is to determine whether a felehgther

« [ ; ; ; chargedor not, probably was committed. After bind over the prosecutor magechar
L HOSpIta| has the meaning deS|gnated IBG33 (2) any crime not wholly unrelated to transactions and facts adduced at the preliminary
2. “Local health department” has the meaning given in gxamination.Wittke v. State ex rel. Smiti80 Ws. 2d 332259 N.W2d 515(1973).
250 01(4) Appellatereview of a preliminary hearing isnited to determining whether the
’ ' L. R . recordcontains competemvidence to support the examining magistsagalercise
(b) At any preliminary examination, a report of onetloé of judgment. Although motive is not an element of any crime and does not of itself

crime laboraforys, the state laboratory of hygiese'a federal B oo e O or el Stderby
bureauof investigation laboratory; a hospital laboratoiy’or &  giwis. 2d 677260 N.w2d 798(1978). y g ' ¥

local health departmemstfindings with reference to all or any part section970.03 (8) neithelimits a prosecutos discretion to prosecute criminal
of theevidence submitted, certified as correct by the attorney gestionsnor prohibits a second examination under s. 970.04. Stéeyon,85 Ws.
eral, the director of the state laboratory of hygiethe, director of 2"%@ 27°t’.\"W§d 160(3978): that oroof of th e ofense be <h

the federalbureau of investigation, the chief hospital administraaey. Sirisun.90 Wis. 2d 58279 NAN2G 484(Ct. App, 1970). o oo
tor, the local health diter, as defined in £50.01 (5) or a person  n finding probable cause, twurt properly took judicial notice of the fact that
designatedy any of them, shall, whenfefed by the state or the rapidconsumption of 1/2 quart of liquor probably caused a young diekth. State

accusedbereceived as evidence of the facts and findings stat&ye- CholkavJohnson96 Wis. 2d 704292 N.W2d 835(1980).
accusedaloes not have a constitutional right to make a closiggnaent at a

if rele\_/ant- The expert who made the findings need not be Ca%?ﬁmminary examination. State ex rel. Funmake{lamm, 106 Ws. 2d 624317
asa witness. N.W.2d 458 (1982).

A : . : : If any reasonable inference supports a conclusion that the defendant probably com
(c) Atany preliminary examination in Milwaukee Courdy mitteda crime, the magistrate must bind over the defendant. Statmn,117 Wis.

latentfingerprint report of the city of Milwaukee police depart2d 487 345 N:.wad 69(Ct. App. 1984); dfd. 121 Ws. 2d 389359 N.W2d 151
mentbureau ofdentification divisions latent fingerprint identifi  (1984).

cationunit, certified as correct by the police chief or a person des Thestate has theght to appeal a dismissal when it believes an error of law was
. ! . . committed. An uncorroborated confession alone wafigaht to support a probable
ignatedby the police chief, shall, whenfefedby the state or the ausdinding. State vFry, 129 Ws. 2d 301385 N.W2d 196(Ct. App. 1985).

accusedbereceived as evidence of the facts and findings statedvandatoryclosure of a hearing solely at the request of a complaining witness over

if relevant. The expert who made the findings need not be calieshbjection of the defendant violates the right to a public trial. Stevenanito-
asa withess woc Cir. Ct.,141 Ws. 2d 239414 N.W2d 832(1987).
: . i L If an appellate court stays the trial court proceedings on an interlocutory appeal,
(13) Testimonymay be received into the recasfla prelimi  sub.(2) does not set a mandatory time limit for the preliminary hearing upon femitti

nary examination bytelephone or live audiovisual means if théur. State vHorton,151 Ws. 2d 250445 N.W2d 46(Ct. App. 1989).

; H ; An unconstitutionally obtained confession may be admitted and serve as the sole
proponentshows gOOd cause dithe testlmony is used to prove basisfor bindover at a preliminary examination. StatMwats,156 Ws. 2d 74 457

an element of an fefnse under €43.201 (2)or 943.203 (2) Wis.2d 299 (1990).

(14) (a) In this subsection, “child” means a person who is A defendant claiming error at a preliminary examination wtatgin relief only
! P . . __prior to trial; the defendant may seek interlocutory review from the court of appeals
youngerthan 16 yearld when the preliminary examinationy,gers. 809.50. State Webb,160 Wis. 2d 622467 N.W2d 108(1991).

commences. Adjourninga preliminary examination for cause is within the csultscretion.
(b) At any preliminary examination, the court shall admit &fatev. Selders163 Ws. 2d 607472 N.w2d 526(Ct. App. 1991).
videotapestatemenUnder $.908.08 upon making the findings A court commissionés determinations of admissibility of evidence will be upheld

- ’ absentan erroneous exercise of discretion; the reviewing court then determines
requiredunder s908.08 (3) The child who makes the statemeniihether,f believed, the evidence would permit a reasonable magistrate to conclude
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thatthe defendant probably committed the crime. Stdténdbeg, 175 Ws. 2d 332 examinationunder s970.03is held regarding a juvenile who was

N.W.2d (Ct. App. 1993). ] . . NS
If a bindover decision is made bhycourt commissioner or circuit judge, revieww":uverj under s938.18for a violationwhich is alleged to have

mustbe by a motion to dismiss brought in circuit court. Habeas cios available _OCCUT.redprior to h.is or he.r 15th birthdiﬂhe court may bir!d the
to review abindover Dowe v Waukesha County Circuit Ct84 Ws. 2d 724516 juvenile over for trial only if there is probable cause to believe that
N.W.2d 714(1994). crime under s940.03 940.06 940.225 (1)or (2), 940.305

Singlecount complaints under sub. (7) and multiple count complaints under si .
(10) are to receive the same procedural treatment. In multiple count complaint840.310r943.10 (2)943.32 (2)or961.41 (1)has been committed

court must dismiss any count for which it believes thisraot probable cause to or that a crime that would constitute a felony under@88to 948

believea felony has been committed by the defendant. The specific felomedhar ; ; f
need not be proved and it is inadvisable for the court to opine as to what felony Q ?61 if committed by an adult has been committed at the request

probablycommitted. Evidence that is not transactionally related to a count for whicBf Or for the benefit of a criminal gang, as defined B38.22 (9)

bind over is considered proper may not formhbsisfor a count in an ensuing infor | the court does not make any of those findings, the cbiait
mation,but the information may include any count that is transactionally related :

a count on which the defendant is bound ov&tate vWilliams, 198 Ws. 2d 516 Stder that thej_uven”e ] be d_iSChQEd but proceedings may be
544N.W.2d 406(1996),93-2444 See also State Williams, 198 Ws. 2d 479544  broughtregarding the juvenile under 338
N.W.2d 400(1996),93-2517and State .vAkins, 198 Wis. 2d 495544 N.W2d 392 History: 1987 a. 271993 a. 981995 a. 77448 1997 a. 35205,
(1996),94-1872

Following a bindoveiat a preliminary hearing, the proper test for reviewing a chal . . Lo . )
lenge to an information that alleges whailsw chages not accompanied by the erig 970.04 Second examination. If a preliminary examination

{R‘/?S'ngggésggg Sticiency 406; Syidence test. StateGotton, 2003 W1 App 15466 hasbeen had anthe defendant has been disgeat, the district

' ' attorneymay file another complaint if the district attorney bas
970.032 Preliminary examination; juvenile under orig - discoversadditional evidence.
inal adult court jurisdiction. (1) Notwithstanding $970.03 I*f"tsr:f”yit 3933 a 485dd,t, | § ovid hich to b ond
H imi i H H H H i 0 € state has no adaitional new or unused eviaence upon whnich 1o base a Zn
if a_prellmlnary_ e.xamln.atl(.)n. is held regardlng a Ju_ven_lle_vssho complaint, a preliminargxamination order dischging a defendant is appealable.
s_ubjectto the original jurisdiction of the court of cr_lmlnal Jurlsgjlc Wittke v. State ex rel. Smitig0 Ws. 2d 332259 N.W2d 515(1977).
tion under s938.183 (1)or (2), the court shall first determine Whena first preliminary examination became chaotic, the prosecution properly
whetherthere is probable cause to believe that the juven”e %ndonedhe proceedingbefore presenting all its evidence and reissued the com

tR

. . . ; f int. State vBrown,96 Wis. 2d 258291 N.w2d 538(1980).
committedthe violation of which he or she is accused under hestate is not barred from recharg a defendantvhether or not it has new evi

circumstancespecified in s938.183 (1) (g)am) (ar), (b) or(c)  dence. State vHoffman, 106 Ws. 2d 185316 N.W2d 143(Ct. App. 1982).
or (2), whichever is applicable. If the court daosst make that A complaint was properly reissued althoughekiglence at the 2nd examination
finding, the court shall order that the juvenile be disgfeal but Wwasidentical to the evidence at the first examination, becéugsjeidge did not cen

. . . . siderthe evidence at the first examination. Stat@waite, 110 Wis. 2d 214327
proceedingsnay bebrought regarding the juvenile under 888\ \v 2q700(1983).

(2) If the court finds probable cause to believe thajutenile A complaint may be reissued when “new or unused” evidence would support a

; ; i ; ; inding of probable cause. What constitutesv or unused evidence is not easily
hascommitted theviolation of which he or she is accused und(:'Ilrtl,finable,but it is not evidence that is not merely cumulativealaborative and is

the circumstances specified in%38.183 (1) (a)am), (ar), (b) or determinedby applying common sense. StateJehnson231 Ws. 2d 58 604
(c), the court shaltdetermine whether to retain jurisdiction or toN.w.2d902(Ct. App. 1999).

transferjurisdictionto the court assigned to exercise jurisdiction

underchs.48 and938 The court shall retain jurisdiction unless th@70.05 Testimony at preliminary examination;  pay-
juvenile proves by a preponderance of the evidence all of the fotent for transcript of testimony . (1) The testimony athe

lowing: p_reliminaryexamination shall beanscribed if requested b_y the
(a) That, if convicted, the juvenile could not receive adequadistrict attorney the defendant or an attorney representing the
treatmentn the criminal justice system. defendanbr orderedoy the judge to whom the trial is assigned.

(b) That transferring jurisdiction to the court assigned to-exef€ reporter shatfile such transcript with the clerk within 10 days
cisejurisdiction under chsi8 and938 would not depreciate the afteritis requested. o
seriousnessf the ofense. (2) (a) When a transcript is requested under ElLikby some
(c) That retaining jurisdictiois not necessary to deter the juve@n€other than a person specified in. iy or (c), the county shall
nile or other juveniles from committing the violatiohwhich the Paythe cost of the original and aaglditional copies shall be paid
juvenile is accused under the circumstances specified in fer at the statutory rate by the party requesting the copies.
938.183(1) (a) (am), (ar), (b) or (c), whichever is applicable. (b) When a transcript is requested under €Ly the state
History: 1993 a. 981995 a. 77352 1997 a. 35205, public defendepor by a private attorney appointed undé¥7/.08
This section does not violate a defendanight to equal protection. StateWar- i iai
fin, 101 W20 647530 NWad 420(Ct A'p'g_ 1995')1_ p thestate ptl_,lb|IC %efendz%r ;28” leayfthe gost of tgg_tc_)nglr:al from the
The juvenile bears the burden of proof to demonstrate that the factorssubder appropria '9”“” er S2U. (1) (and any additiona CQpIeS
(2) support removing jurisdiction to the juvenile court. The removal decision Shall be paid for at thetatutory rate by the party requesting the
within the discretion of the trial court. StateVMerhagen198 Ws. 2d 177542 copies.

N.W.2d 189 (Ct. App. 1995)94-2823 o
Sub.(2) (a) allows the trial court to balance the treatment available in the juvenile (C) When a transcript is requested under ELikby a defendant

systemand adulsystem and requires it to decide under the facts of the case whigiho | indi ) i
treatmentwill better benefit the juvenile. State@ominic E.W218 Ws. 2d 52579 ols not mdlgent under ci9.77 or by an attorney retained by a

N.W.2d 282(Ct. App. 1998). defendanwho is not indigent under cB77, the defendant shall
Sub.(2)is not unconstitutionally vague. Statefvmstead220 Ws. 2d 626583  paythe cost of the original and aagditional copies shall be paid
N.W.2d 444(Ct. App. 1998). for at the statutory rate by the party requesting the copies.

970.035 Prelimi . R il History: 1993 a. 4371995 a. 199
. reliminary e_xamlnat_lon, juveni e youn_ge_r Counselis not entitled ta free copy of the transcript if the original is reasonably
than 15 years old. Notwithstanding $970.03 if a preliminary available. State vSchneidewind47 Ws. 2d 1.0, 176 N.W2d 303(1970).
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